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OF THE DISTRICT OF COLUMBIA. 


April Term, 1930. 


No. 5270 


Rosslyx Steel & Cement Company, a Corporation, 

Appellant, 

vs. 

Howard M. Etchison, et al., Appellees 

ancl 

No. 5271 

Lorenzo Bruno, Trading as Bruno Bros., and 
Edward C. Ernst, Appellants, j 

vs. 

i 

Howard M. Etchison, Appellee , 


BRIEF IN BEHALF OF APPELLANTS 


STATEMENT OF FACTS j 

These appeals are from a decree of the Supreme 
Court of the District of Columbia, entered in two 
causes which were consolidated for the purpose of 
trial, dismissing bills of complaint filed bv the ap¬ 
pellants for the enforcement of mechanics’liens on an 
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apartment house located at 2127 California Street, 
this City (R. 61). 

There is no dispute as to the amount of the claims 
of the appellants, which aggregate $13,852.91, exclu¬ 
sive of interest (R. 67, 68), nor is there any question 
as to the timeliness of the filing of the respective no¬ 
tices of lien (R. 67, 68). Indeed, there is little or no 
dispute as to any of the facts, but only as to the con¬ 
clusions to be drawn from them. 

Owing to the complicated nature of the facts, it is 
necessarv that thev he set forth with some fullness. 

In June, 1925, Mervyn C. Buckey and Charles B. 
Drake owned a lot, later known as No. 2127 California 
Street, encumbered to the extent of about $31,000 
(R. 68). For the purpose of erecting an apartment 
house thereon, Howard M. Etchison bought this lot 
from Buckey and Drake for $96,500, paying $20,000 
cash and giving two notes of $38,250 each, one payable 
to Buckey and one payable to Drake, secured by a 
second deed of trust upon the property in the sum of 
$76,500, subject to a building loan for $400,000 in favor 
of Swartzell, Rheem & Hensey (R. 68, 72). This sec¬ 
ond trust of $76,500 was executed in June, 1925, and 
was recorded before work started on the building. In 
order to clear the property Buckey and Drake bor¬ 
rowed approximately $31,000 from the National Mort¬ 
gage and Investment Company, pledging these two 
second trust notes as collateral security for this loan 
(R. 68). Etchison thereupon commenced the erection 
on this lot of the apartment house known as 2127 Cali¬ 
fornia Street, and the appellants are mechanics’ lienors 
who supplied material used in the erection of this 
building (R. 67, 68). 

On June 7,1926, Etchison owned an apartment build¬ 
ing known as 1911 R Street, Northwest, subject to 
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three deeds of trust for the respective amounts of 
$175,000, $50,000 and $50,000 (R. 69, 72, 81). The 
third trust of $50,000 was held by the appellee Dis¬ 
trict Securities Company, as collateral security for 
thirteen promissory notes of Etehison aggregating 
$65,000, upon which there had accrued approximately 
$6,000 of interest (R. 72, 87). j 

On said June 7, 1926, Buckev and Drake entered 
into a written contract with Etehison to j buy from 
him 1911 R Street, Northwest, at a total price of 
$332,000, subject only to a first trust for $175,000 and 
a second trust of $50,000, and to give in consideration 
therefor $16,500 in cash, the $76,500 second trust notes 
secured on 2127 California Street, a house;located at 
2117 California Street and known as the Barr house, 
which was valued at, and was worth, $4p,000; and 
Etehison in his turn agreed to discharge the $31,000 

indebtedness of Buckev and Drake to the National 

•• 

Mortgage Investment Company to secure I which the 
$76,500 second trust notes on 2127 California Street 
were pledged (R. 68, 69). There were provisions in 
the contract in regard to the extension of tile first and 
second trusts on 1911 R Street, and the rate of interest 
which these trusts were to bear, which were subse¬ 
quently modified, but as so modified the contract was 
fully carried out and performed on both sides (R. 69). 

hi order for Etehison to carrv out the terms of his 
contract with Buckev and Drake for the sale of 1911 

R Street in regard to the maturitv date and interest 

*. %/ 

rate of the first and second trusts of $175,000 and 
$50,000 subject to which the property was being sold, 
it was necessary for him to replace these two trusts 
with new ones (R. 75, 85). To facilitate this refinanc¬ 
ing, in August, 1926, the District Securities Company 
released the third trust of $50,000 which it held and 
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the title to the property was placed in Laura May 
Davison to be held by her on behalf of the District 
Securities Company as substituted security for the 
released $50,000 third trust (R. 74, 85). Later on the 
District Securities Company further agreed to cause 
the title to 1911 R Street to be conveyed to Buckey and 
Drake and to advance Etcliison about $8,800 on con¬ 
dition that Etcliison would cause the second trust notes 
of $76,500 on 2127 California Street to be transferred 
to the District Securities Company free of the claim 
of the National Mortgage and Investment Company, 
the amount of which notes were to be credited upon 
Etcliison’s indebtedness to the District Securities Com¬ 
pany and on the further condition that Etcliison should 
deliver to the District Securities Company a third 
deed of trust and note for $95,000 secured upon 2127 
California Street (R. 83). It was also part of the 
agreement between Etcliison and the District Securities 
Company that upon the completion of the apartment 
house known as 2127 California Street free of liens, the 
District Securities Company would release the $76,500 
second trust and would accept the $95,000 third trust 
in full settlement of his indebtedness to it (R. 83, 93). 
This agreement between Etcliison and the District Se¬ 
curities Company was not in writing, and the date of 
it does not definitely appear. A witness for the ap¬ 
pellees said it was sometime between June 7, 1926, and 
August 26, 1926 (R. 89); but it seems more likely that 
the final arrangement was not made until October, 
1926 (R. 89, 90, 80). 

The contract between Etcliison and Buckev and 
Drake, and the agreement between Etcliison and the 
District Securities Company, was settled through the 
Real Estate Title and Insurance Company (R. 76). 
Buckey and Drake received through the Title Company 
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a deed to 1911 R Street; the District Securities Com¬ 
pany received the $76,500 second trust notes on 2127 
California Street and also the $95,000 third; trust note 
on 2127 California Street; the National Mortgage and 
Investment Company received payment of the $31,000 
indebtedness of Buckey and Drake for which the 
$76,500 second trust notes had been pledged; and 
Etchison received $1,817.20 in cash and a deed to the 
Barr house at 2117 California Street, and a credit on 
his indebtedness to the District Securities Company 
in the amount of $76,500 (R. 76-80). As a part of the 
same transaction, and in order to raise funds for carry¬ 
ing it through, Etchison executed to the District Se¬ 
curities Company a first trust on the Barr house of 
$20,000, upon which there was placed to his credit at 
the Title Company in this transaction $18,100 (R. 79). 

After the filing of the bills of complaint herein, 
namely on May 6, 1927, the District Securities Com¬ 
pany foreclosed the second trust of $76,500 on 2127 
California Street and bought the property in at the 
foreclosure sale for $40,000, paying this purchase price 
by credit on the notes (R. 31, 88). 

Subsequently, to wit, on August 1, 1927, the District 
Securities Company filed in respect to each of the 
mechanics’ liens here involved its undertaking, with 
the Maryland Casualty Company as surety, in which 
it and said surety undertook “that they will pa} r and 
satisfy any judgment or decree that may be recovered 
in any suit or proceeding that may be instituted on, 
or to enforce the above entitled mechanics’ liens, 
together with the costs of the said proceeding, which 
judgment or decree they agree may be pronounced 
against both of them” (R. 26, 28, 29). By virtue of the 
filing and approval of said undertakings an order was 
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entered in respect to each lien discharging the real 
estate described therein from the operation thereof 
(R. 28, 29, 30). 

ASSIGNMENT OF ERRORS 

The appellants have assigned as reversible error 
that the lower Court erred in the following respects 
and particulars (R. 61, G2): 

1. In not holding that defendant Etchison’s 
property, at least to the extent of $57,000, passed 
to Buckev and Drake in the carrying out of his 
contract with them dated June 7, 1926, and pro 
tanto paid off and extinguished Etchison’s $76,500 
second trust notes secured on the property at 2127 
California Street upon which the mechanics ’ liens 
are claimed herein. 

2. In not holding that the alleged indebtedness 
of the defendant Etchison to the defendant, Dis¬ 
trict Securities Company, was so tainted with 
usury that defendant, District Securities Company, 
was barred from claiming any right of conven¬ 
tional subrogation based upon a release, cancel¬ 
lation, surrender or refunding of said indebted¬ 
ness. 

3. In not holding that the mechanics ’liens herein 
were at the time of the sale of the property at 2127 
California Street, Northwest, under the second 
trust of $76,500, superior to the lien of said sec¬ 
ond trust thereon; and at least superior to the lien 
of said second trust above the amount of $19,500. 

4. In not holding that the defendant, District 
Securities Company, under its purchase of the 
property at 2127 California Street, Northwest, for 
$40,000, at the foreclosure sale under the second 
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trust thereon, is liable to said lienors for the 
amount of their respective mechanics ’ liens. 

5. In not holding that defendant, District Se¬ 
curities Company, and its surety, The Maryland 
Casualty Company, are liable to said lienors to 
the full amount of their respective mechanics’ 
liens, with interest. 

I 

6. In dismissing* the bills of complaint herein. 


ARGUMENT 


As above stated, on June 7,1926, the date of his con¬ 
tract with Buckev and Drake, Etchison owned 1911 R 
Street, subject to three trusts, namely, a first trust of 
$175,000, a second trust of $50,000, and a third trust of 
$50,000. Buckev and Drake took 1911 R Street at an 
agreed valuation of $332,000, so it is obyious that 
Etchison had an unencumbered equity therein of 
$57,000. This equity of $57,000, together with the 
amount of the third trust of $50,000, which was held 
by the appellee District Securities Company as col¬ 
lateral security for notes of Etchison, made up the to¬ 
tal consideration of $107,000 which Buckey and Drake 
agreed to pay and did pay for the property. The 
Buckey and Drake payment was made up of $16,500 
cash, the Barr house at an agreed valuation of $45,000, 
and the $76,500 second trust notes on 2127 (California 
Street, less a collateral loan charge against these notes 
of $31,000 for an indebtedness to the National Mort¬ 
gage and Investment Company. This is the situation 
which existed when the District Securities Company 
came into the picture. 

In this situation, it is self-evident that at least 
$57,000 of Etchison’s own property passed tp Buckey 
and Drake in the deal for the acquisition by him of 
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his own notes secured bv a second deed of trust on 

•/ 

2127 California Street upon which the appellants had 
mechanics ’ liens. 

It seems equally clear that by the passing of $57,000 
of Etchison’s own property to Buckey and Drake for 

his second trust notes, the lien of the $70,500 second 
trust on 2127 California Street was paid oil* and re¬ 
duced by that amount, or, in other words, down to 
$19,500, as far as these lien claimants are concerned. 

Loverin vs. Humboldt Safe Deposit and Trust 
Company, 113 Pa. 6. 

Porter vs. Monarch, 27 L. R. A. (N. S.) Ill 
(Idaho). 

19 R. C. L. 444-446. 

The District Securities Company contended up to 
the close of the trial that it had acquired the $76,500 
trust notes by purchase from Buckey and Drake, and 
strenuously denied that it was claiming said notes 
through Etchison by subrogation to Buckey and 
Drake’s interest therein. (See its answer to interroga¬ 
tories, R. pp. 59, 60). It was conclusively established, 
however, by the evidence that Buckey and Drake had 
had no dealings whatever with the District Securities 
Company and that they had entered into the contract 
with Etchison without even knowing that there w*as 
such a company (R. 70); and in the argument below r , 
the District Securities Company receded from its origi¬ 
nal position and rested its claim to these notes on con¬ 
ventional subrogation on the ground that by releasing 
its third trust of $50,000 on 1911 R Street, and by ad¬ 
vancing Etchison approximately $8800, it had to that 
extent furnished Etchison the means for paying these 
notes. 
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The fallacy in this line of argument is easily demon- 
si rated. While it is well established that a third party 
who furnishes a mortgagor with funds to be used, and 
which are used, to take up a mortgage, under an agree¬ 
ment with the mortgagor that the said third party shall 
succeed to the rights of the mortgagee, will be placed 
in the shoes of the mortgagee by operation of the 
equitable doctrine of conventional subrogation, it is 
equally settled that in order to succeed to the: rights of 
the mortgagee, the third party must trace this fund so 
furnished by him into the payment of the mortgage 
notes. This cannot be done in the case at bar because 
Etehison in his deal with Buckey and Drake needed 
only $19,500 more than he already had to effect the ac¬ 
quisition and payment of his $76,500 second trust notes 
on 2127 California Street. 

The District Securities Company, having seen fit to 
advance to Etehison more than was necessary to com- 
plete his payment of the $76,500 second tifist notes, 
must, as to such excess, look to some source other than 
the said second trust for securitv. 

A case directly in point is that of Loewenthal vs. Mc¬ 
Cormick, 101 Ill. 143. 

In the case just cited, one Walker had placed a deed 
of trust on real estate he owned to secure liijs note for 
$16,000. The note becoming due in the hands of Far- 
well & Company, to whom it had been transferred by 
Laughton, the payee, Walker, the mortgagor, arranged 
with the International Bank to advance him $10,000 
with which to take up the note, agreeing that the note 
and deed of trust were to be held by the bank as secur- 
ity for that amount, and Loewenthal, the plaintiff and 
appellant, had in a similar manner succeeded to the 
interest of the bank. In the meantime, Walker, the 
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mortgagor, had conveyed a portion of the premises to 
the McCormicks and a portion to Collins, who as de¬ 
fendants and appellees resisted foreclosure on the part 
of Loewenthal. The court in its opinion said: 

“It is contended by appellant that the bank 

agreed with Walker to advance him $10,000, to be 

paid to Farwell & Co., to lift the note, and that the 

note and deed of trust were to be held by the bank 

for that amount; that the monev was advanced and 

used for that purpose; that afterwards appellant 

furnished Walker the money ($10,000) to pay the 

bank, and the note and deed of trust were delivered 

to him, to be held as securitv for the monev so ad- 

vanced. The defendants, McCormicks and Collins, 

claim that Walker paid the note and deed of trust 

held bv Farwell & Co.; that neither the bank nor 
%/ 

appellant advanced any money in payment of the 
note, and hence the note and deed of trust can not 
be held by appellant on account of advances se¬ 
cured. If the money claimed was advanced, the 
deed of trust was only continued in forces for the 
amount necessary to make Walker’s account good 
at the bank when the transaction occurred, which 
was $2518.53. 

This case presents no intricate questions of law. 
If the International Bank advanced $10,000 to pay 
Farwell & Co. the amount of the Laughton note, 
under a contract with Walker that the note should 
be transferred to the bank to be held as a pledge 
for the' repayment of the money advanced, it is 
plain that the lien created by the deed of trust 
would remain until the monev advanced was re- 
paid. It is also apparent that if appellant, under 
an agreement with Walker, afterwards furnished 
the mohey to repay the bank the amount it had 
advanced, and the note and deed of trust were 
passed over to him as security for the money thus 
paid the bank, he, in equity, would be subrogated 
to the rights of the bank, and entitled to hold the 
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note and deed of trust for the amount he advanced 
on the faith of the securities. 

But it is said the bank did not advance the monev 
claimed to have been used to pay Far well & Co., 
but, on the other hand, Walker’s money, which was 
at the time standing* to his credit on the books of 
the bank, paid Farwell & Co.” 

The court then examined the facts and found, as a 

i 

matter of fact, that Walker had agreed with the bank 
that it should advance $10,000 towards the payment of 
the note held by Farwell & Co., and that the bank was 
to get and hold the note and deed of trust as security, 
and further that this transaction was carried out, the 
bank not paying Walker’s check to Farwell & Co., for 
$16,160 (which would have overdrawn his account but 
for the $10,000 the bank loaned him), until the delivery 
of the note and deed of trust to the bank’s messenger. 

The portion of this opinion which is most material 
to the case at bar is as follows: 

“But, conceding that the bank, on the 24th of 
July, and Loewcntlial, on the 30th of:the same 
month, made advances, under an agreement with 
Walker, the question then arises how much money 
was advanced for which the Laughtoni note and 
trust deed can be held as security as against the 
rights of appellees, who were purchasers before 
the arrangement was made between Walker and 
the bank. If Walker paid Farwell & Co. the 
amount of the Laughton note with his own funds, 
derived from any source other than the bank, then 
the note and trust deed became extinguished, and 
no decree of foreclosure can be rendered theron; 
or if any part of the note was paid by funds which 
were not obtained from ihe bank, to the, extent of 
such payment the note would be extinguished, and 
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the premises in the deed of trust released from that 
portion of the debt.” 

* * ' * * # # # 

“From an examination of the books of the bank 
it appears that on July 24, after all checks had 
been paid, including the one given to Farwell & Co., 
and business had been closed for the day, Walker 
had to his credit $7500. He had provided from 
other sources all the money necessary to pay his 
check, except as to the sum of $2500. This, and 
this alone, was all that the bank had to advance in 
the payment of Walker’s check, and if the bank 
advanced $10,000 to Walker, such sum was not re¬ 
quired to protect his check, and the bank can not 
hold the note and deed of trust as security for such 
a. sum. On the day the check was paid by the 
bank Walker had to his credit of his own money, 
aside from anv amount advanced bv the bank, 
enough to pay the check, less $2500. When, there¬ 
fore, the check was paid, Walker y s funds, and not 
the funds of the bank paid it, save only as to the 
sum of $ 2500 .” (Italics our ours.) 

Thus the court held, just as we are asking the court 
here to hold, that in so far as the mortgagor’s own 
funds went to the holder of his mortgage notes, to that 
extent the mortgage notes were paid and discharged 
as against holders of a junior title. 

The District Securities Company having been a com¬ 
plete stranger to and even ignorant of the contract be¬ 
tween Etchison and Buckey and Drake at the time it 
was entered into, is in no position to contend that the 
consideration furnished by Etchison applied to the 
acquisition of other property by him and not to the 
payment of his own debt. Such a construction and 
rule would permit a mortgagor to traffic in his own 
trust notes to the detriment of subsequent encum¬ 
brancers. 
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The lien of the second trust on 2127 California Street 
having been reduced by these transactions in its pri¬ 
ority over the liens of these'appellants to the amount 
of $19,500, and the appellee District Securities Com¬ 
pany having bought in the property under; the fore¬ 
closure of said second trust for $40,000, which is suffi¬ 
ciently in excess of $19,500 to pay these lien claimants 
in full, the District Securities Company and its surety, 
the Maryland Casualty Company, should be held liable 
to these appellants for the full amount of their liens. 

While we consider the foregoing considerations suf¬ 
ficient to call for a reversal of the decree below, there 
are other matters which cannot be overlooked. 

It would seem that the District Securities; Company 
is not entitled to any right of subrogation at all be¬ 
cause of the established usury in its transactions with 
Etchison. It will be recalled that the District Securi¬ 
ties Company at the time of its agreement with Etchi¬ 
son in regard to its acquisition of the second trust notes 
on 2127 California Street, held thirteen note£ of Etchi- 

i 

son’s for $5,000 each, upon which $6,000 interest had 
accrued, making a total face indebtedness of $71,000; 
that in this transaction it advanced Etchison approxi¬ 
mately $8,800 more, bringing the alleged total indebted¬ 
ness up to approximately $80,000; and that to cover 
this indebtedness it took Etchison’s note for $95,000, 
secured by a third deed of trust on 2127 California 
Street. Mr. E. Golden Donaldson, President of the 
appellee District Securities Company, testified on 
cross-examination that the $95,000 third trust on 2127 
California Street did not represent anything more than 
an $80,000 debt, and that the difference of $15,000 be¬ 
tween the $80,000 debt and this third trust of $95,000 
“was the compensation to the District Securities Com¬ 
pany for the loan to Etchison and the working out of 
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the details of the transaction.” Furthermore, in an¬ 
swer to tlie question, “In the $71,000 which had al¬ 
ready accrued, were there similar compensation items, 
or was that money actually advancedf” he answered, 
“I imagine there were some items there” (R. 86). 

Not only this, but it appeared that the $50,000 third 
trust oil 1911 R Street which was held bv the District 
Securities Company as collateral security for the al¬ 
leged indebtedness of Etcliison to it, and upon the 
validity of which the entire case of the District Securi- 

t 

ties Company depends, was given by a straw person 
to a straw person and represented no present indebted¬ 
ness; that it got into the hands of the Mt. Vernon Sav¬ 
ings Bank as security for a loan; and that in spite of 
persistent 'questioning by counsel for the appellants, 
neither Mr. Donaldson, the President of the District 
Securities Company, nor Mr. Baden, the Secretary and 
Assistant Treasurer of the District Securities Com¬ 
pany, could tell how, when or for what consideration 
it got into the hands of the District Securities Company 
(R. 75,: 84, 85, 91, 92). 

One whose contract with the mortgagor is tainted 
with usury cannot claim the benefit of subrogation. 

Trible vs. Nichols, 53 Ark. 271; 

Perkins vs. Hall, 105 X. Y. 539. 


In Pomeroy’s Equitable Remedies, volume 2, Sec¬ 
tion 922, the rule is stated as follows: 

“Like any other person seeking equitable re¬ 
lief, the subrogee must come into court with clean 
hands, and one making a payment in order to de¬ 
fraud another will not be entitled to subrogation. 
A payment, at the request of the debtor, under a 
contract void for usury will not support a claim 
for subrogation. ’ ’ 
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CONCLUSION 

We submit, therefore, that, in any view of this case, 
the District Securities Company and its surety, the 
Maryland Casualty Company, should be held liable to 
these appellants for the full amount of their respective 
mechanics’ liens, with interest, and that the decree of 
the lower court should be reversed. 

Respectfully submitted, 

Dale D. Drain, 

Attorney for Appellant, Rosslyn' Steel & 

Cement Company. 

H. Winship Wheatley, 
Attorney for Appellant, Lorenzo Bruno. 

Norman Fisher, 

Attorney for Appellant, Edward C. Ernst. 

Peelle, Ogilby & Lesh, 

Of Counsel. 
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Brief in Behalf of Appellee, District Securities 

Company. 


STATEMENT OF FACTS 

Appellants in their brief have accurately summarized 
the testimony. In the argument following, i where it 
seems necessary, reference will be made to the exact 
language in the record. The facts may be restated and 
classified thus: 

1267-H—1 
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Contract Between Buckey and Drake and Etchison for 
Sale of 2127 California Street 

Buckey and Drake owned a lot on California Street 
encumbered to the extent of about S31,000. (Rec. p. 68.) 
Etchison wanted the lot for the erection of an apartment 
house. In June, 1925 he bought the lot from Buckey 
and Drake for 896,500, paying 820,000 cash and giving 
to each of Buckey and Drake his promissory note for 
838,250 for the balance, secured by second deed of 
trust upon the property, subject to a building loan of 
8400,000 in favor of Swartzell, Rheem and Hensey Co. 
(Rec. pp. 68, 72.) This second trust, in the aggregate 
of 876,500, was executed June 30, 1925 and recorded 
July 7, 1925, before work had started on the building. 
In order to clear the property Buckey and Drake 
borrowed 831,000 from the National Mortgage Com¬ 
pany, pledging these two second trust notes as security. 
(Rec. p. 68.) Etchison thereupon commenced the 
erection on this lot of the apartment house known as 
2127 California Street. The building was never com¬ 
pleted by him. He was deprived of title to the property 
by a foreclosure sale under this second deed of trust, 
the property bringing at such sale 840,000. (Rec. p. 88.) 

Contract Between Etchison and Buckey and Drake for 

Sale of 1911 R Street 

A year later, in June, 1926, Etchison owned 1911 R 
Street, Northwest, subject to three deeds of trust for 
the respective amounts of 8175,000, 850,000 and 

850,000. (Rec. pp. 69, 72, 81.) The third trust of 
850,000 was held by District Securities Company as 
security for an indebtedness of Etchison to it of about 
871,000. (Rec. pp. 72, 87.) 

Buckey and Drake owned the two deed of trust notes 
aggregating 876,500 secured by second deed of trust on 
the California Apartment, which had been pledged as 
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above mentioned, with the National Mortgage Com¬ 
pany as security for about $31,000. (Rec. p. 68.) 
They also owned the Barr house, 2117 California Street, 
unencumbered. (Rec. p. 69.) 

On June 7, 1926, Etchison entered into; a written 
contract with Buckey and Drake by w’hich he, in sub¬ 
stance, agreed to convey 1911 R Street, subject only to 
two new trusts, the first for $175,000 and the second for 
$50,000, in exchange for the Barr House (2117 California 
Street), the equity of Buckey and Drake in the $76,500 
second trust notes, and $16,500 in cash. ! (Rec. pp. 
68, 69.) 

Contract Between Etchison and District Securities 
Company for Release of Third Trust on 1911 R 
Street and Acquisition of Second Trust Notes 

In August of 1926, Etchison was indebted to the 
District Securities Company in the principal sum of 
$65,000 represented by thirteen notes of $5,000 each. 
The interest on this indebtedness aggregated about 
$6,000. The loan was collaterally secured in part by 
the $50,000 third trust note on 1911 R Street above 
referred to. (Rec. pp. 86, 87.) These notes, together 
with the security had been pledged by the District 
Securities Company with the Commercial National 
Bank as security for the loan of $35,000. (Rec. p. 88.) 

Etchison, by the terms of his contract with Buckey 
and Drake, was required to convey 1911 R Street 
subject to two new deeds of trust for $175,000 and 
$50,000 respectively. (Rec. p. 69.) In order to place 
his new trusts, it became necessary to release all three 
trusts. (Rec. p. 85.) The District Securities Company 
agreed to the release of the third trust of $50,000 held 
by it on condition that Etchison cause the property to 
be conveyed, subject only to the two new first and 
second trusts, to Laura Mae Davison, to hold as security 
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for Etchison’s indebtedness to the Securities Company 
and the Commercial National Bank. (Ret*, pp. 73, 85.) 
Pursuant to this, on August 25th, the third deed of 
trust was released, on August 26th two new trusts were 
placed upon the property and on August 27th the 
equity, subject to these two trusts, was conveyed by 
Etchison to Laura Mae Davison to be held as security 
as aforesaid. (Rec. p. 73.) 

To perform his contract with Buckey and Drake, 
Etchison required of the Securities Company two things: 
first, its direction that the equity in the property held by 
Miss Davison be conveyed to Buckey and Drake; and 
second, 88,855.24 to provide him with the balance 
of cash necessary to complete the exchange. The 
Securities Company had agreed to and did lend him, as 
a part of the transaction, 818,100 upon the security of 
a first deed of trust upon the Barr Building. (Rec. p. 70.) 
The Securities Company agreed to cause to be conveyed 
to Buckey and Drake the equity and to provide this 
cash, on condition that Etchison would cause the notes 
held bv Buckev and Drake to be transferred to the 
Securities Company, free of the claim of the National 
Mortgage Company, the amount of which notes the 
District Securities Company had agreed to credit upon 
Etchison’s indebtedness to it. (Rec. pp. 76-80.) Etch¬ 
ison was required further to secure the balance due the 
Securities Company by a third loan on the California 
Apartment. (Rec. p. 83.) 

In performance of this agreement the Securities 
Company caused the equity in 1911 R Street to be 
conveyed by Miss Davison to Buckey and Drake and 
advanced to Etchison 88,855.24; Buckey and Drake 
caused the 876,500 second trust notes to be placed with 
the Real Estate Title Insurance Company, subject to 
the direction of Etchison: Etchison directed that the 
notes be turned over to the Securities Company, and, 
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to provide the third loan security upon the California 
Apartment House, delivered to the Securities Company 
a note for $95,000 secured by such third deed of trust, 
with the understanding between him and the Securities 
Company that he would cause to be completed the 
California Apartment House by the maturity date of 
the $76,500 second trust, and that when said building 
was fully completed free of liens, the Securities Company 
would release its $76,500 second trust and accept the 
$95,000 third trust, which would then become a second 
trust, in full settlement of Etchison’s indebtedness to 
it. (Rec. pp. 76-80.) ! 

Later, the $76,500 second mortgage was foreclosed 
and the property was purchased at the foreclosure sale 
by the District Securities Company for $40,000. (Rec. 
pp. 31, 88.) 

The appellants are mechanics’ lienors who supplied 
material in the construction of the apartment house 


2127 California Street, Northwest. (Rec. 


p. 67.) 


ARGUMENT. 

The single question presented by this appeal is 
whether the two notes aggregating $76,500 and secured 
by second deed of trust upon the apartment house at 
2127 California Street, Northwest, in the hands of ihe 
appellee, the District Securities Company, 'should have 
priority to the extent of $40,000 over the; Mechanics’ 
liens of the appellants. 

It is admitted that in the hands of the original pay¬ 
ees, Buckey and Drake, the lien of the trust notes was, 
for their face amount, superior to the Mechanics’ liens. 

It is claimed by the appellant lienors, however, that 
in the hands of the District Securities Company the 
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lien of the trust notes is superior to the Mechanics’ 
liens only to the extent of SI9,500. 

In support of this claim they argue— 

First, That Etchison’s equity in 1911 R Street 
was worth $57,000; that this equity of 857,000 
passed to Buckey and Drake for Etchison’s second 
trust notes; that when the Securities Company 
acquired the second trust notes it acquired them, 
therefore, with the lien of the trust securing them 
reduced by this $57,000, leaving the lien of the 
trust for only $19,500 and as the property at 
foreclosure under this trust brought $40,000, the 
difference between $19,500 and $40,000 is appli¬ 
cable to the payment of appellants’ liens: and 
Second, That on account of supposed usury in 
the original obligation of Etchison to the Securities 
Company, for the part payment of which the 
second deed of trust notes were received by the 
Securities Company, “it would seem that the 
District Securities Company is not entitled to 
any right of subrogation/’ 


I. 

The Question of Subrogation 

In support of their first contention appellants, in their 
brief, after summarizing the contract of June 7, 1926 
between Etchison and Buckey and Drake, for the 
transfer by Etchison of 1911 R Street to Buckey and 
Drake for several items of consideration, assert that 
Etchison’s equity in the R Street property was of the 

value of $57,000. This conclusion is correct. 

They then say (appellant’s brief p. 7)—“In this situa¬ 
tion, it is self-evident that at least 857,000 of Etchison’s 
own property passed to Buckey and Drake in the deal 
for the acquisition by him” of the notes. This also is 
correct. 

But the proposition next advanced in their brief, and 
of which their entire argument upon this point is 
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predicated, is based upon an assumption j of fact un¬ 
warranted by the evidence. The proposition is: “It 
seems equally clear that by the passing of 857,000 of 
Etchison’s own property to Buckey and Drake for his 
second trust notes, the lien of the $76,500 second trust on 
2127 California Street was paid off and reduced by that 
amount, or, in other words, down to $19,500, as far 
as these lien claimants are concerned.’’ (Appellant’s 
brief p. 8.) j 

The $57,000 equity in Etchison’s property did not 
pass to Buckey and Drake for Etchison’s \ second trust 
notes. The trial court in its memorandum opinion 
(Rec. p. 42) said, upon this point: 

“As herein stated these notes were delivered 
by the National Mortgage and Investment Com¬ 
pany to the Title Company and by the Title 
Company delivered to the District Securities 
Company in the manner herein related, and 
they were not paid for by Etchison’s property or 
money .and never came into the possession of 
Etchison either actually or constructively, and at 
no time did Etchison have the right to their 
possession.” 

The contract between Buckey and Drake and Etchi¬ 
son (Rec. p. 69) was that Etchison would convey to 
Buckey and Drake 1911 R Street, subject to two 
trusts of $175,000 and $50,000 respectively, in exchange 
for, first, the Barr house clear; second, the equity in 
$76,500 notes “subject to a collateral loan in the 
sum of $31,000 which the said Howard M. Etchison 
assumed and agreed to pay;” and third, $16,500 in cash. 
The passing of the $57,000 equity in 1911 R Street by 
Etchison to Buckey and Drake was no more in exchange 
for the $76,500 notes, or the $45,000 equity in the notes, 
than it was for the Barr Building which was of the value 
of $45,000 and the $16,500 in cash. 
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What the record discloses to have taken place was 
this: Etchison owned 1911 R Street subject to three 
trusts for SI75,000, $50,000, and $50,000 respectively. 
His contract with Buckey and Drake required that he 
convey the property subject to two trusts of $175,000 
and $50,000 respectively. Appellants say his equity in 
the property, subject to the three trusts, was $57,000. 
This means that he contracted to deliver this equity of 
the value of $57,000, which he did have and was able to 
deliver at the time he made his contract, and also a 
release of the third trust of $50,000 which he did not 
have and was unable to deliver at the time he made his 
contract. He could have conveyed his $57,000 equity 
for the $45,000 Barr house, which was free of encum¬ 
brance and, as appellant says, worth $45,000, and 
enough of the $16,500 cash payment to make up the 
difference. But this is not what his contract with Buckey 
and Drake required, and therefore, probably not what 
Buckey and Drake wanted. In addition to the $57,000 
equity Buckey and Drake wanted the third trust on the 
R Street property released and in the contract executed 
by them with Etchison, Etchison engaged to release it. 

The fact that after the execution of the Buckey and 
Drake contract the Securities Company released its 
third trust and accepted in lieu thereof a conveyance of 
the property by Etchison to Miss Davison as security 
for its debt is of no great importance. Both before and 
after this conveyance the Securities Company’s demand 
was secured on the equity in the property subject to 
the first two trusts. Before the conveyance it held the 
equity only as security for $50,000 of its demand and 
after the conveyance, for the full amount of its demand. 
For the purposes of this case it is of no importance 
whether the Securities Company released the third 
trust or released the equity subject to the first two 
trusts. 
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Etchison, having contracted with Buckey land Drake 
as above set out, found it necessary, in order: to perform 
his contract, to secure a release of the third trust held 
by the Securities Company. To this end He made an 
agreement with the Securities Company by which it w T as 
provided that it would release its title to the equity sub¬ 
ject to the two trusts and give Etchison $8,855.24 in cash 
to enable him to perform his contract with Buckey and 
Drake, if Etchison would cause to be transferred to the 
Securities Company the two mortgage notes aggregating 
$76,500 then held by Buckey and Drake subject to the 
Mortgage Company’s lien. In pursuance of this agree¬ 
ment the Securities Company caused the equity in the 
property to be transferred by Miss Davison, the title 
holder to Buckey and Drake, advanced th£ $8,855.24 
and received from the Title Company to;which the 
National Mortgage Company had turned over the notes, 
the $76,500 in notes discharged of the Mortgage Com¬ 
pany’s lien. 

Upon these facts the $57,000 equity in Etchison’s 
property cannot be said to have passed to Buckey and 
Drake for Etchison’s second trust notes. Appellants’ 
whole argument upon this point is based j upon the 
supposition that it did. 

On behalf of the Securities Company it is j contended 
that having surrendered its third trust on the property 
and advanced Etchison $8,855.24 upon his agree¬ 
ment to cause to be transferred to it the $76,500 
notes discharged of the Mortgage Company’s lien, this 
release and cash must, in the circumstances, be regarded 
as having been used in the acquisition of the |notes, and 
the lien of the trust notes in the hands of the Securities 
Company must be treated as being preserved at least to 
the extent of the amount of the released trust and the 
cash advanced, or, to the extent of $58,855.24. 

The case of Loewenthal vs. McCormick, 101 Ill. 143, 


i 




10 


is cited by appellants as a case directly in point and is 
extensively quoted from and commented upon in their 
brief. Indeed it is the only case appearing on their brief, 
which is discussed or quoted from at all. It is believed 
the appellants have ministerpreted the facts and the 
ruling of the court in the Loewenthal case. When 
correctly read the case entirely supports the trial court’s 
ruling in the present case. 

The facts in the case are as follows: Loewenthal 
brought his bill in equity to foreclose a deed of trust on 
certain property in Chicago. The note secured by the 
deed of trust was for $16,000, executed by S. J. Walker 
and payable to Adeline Laughton. After the deed of 
trust had been recorded Walker Conveyed a portion of 
the premises to C. H. and C. J. McCormick, and later 
conveyed the balance of the property to Collins. The 
note and deed of trust were transferred by Adeline 
Laughton to J. V. Farwell <fe Company. “After the note 
became due, Walker, under an arrangement with the 
International Bank, the terms' of which are in dispute , 
drew his check upon the bank for the amount of the 
note, which was delivered to Farwell and Company and 
they passed the note and deed of trust over to the Bank. 
Subsequently the note and deed of trust were passed 
over bv the Bank to Loewenthal and the contract under 
which the last transfer was made is also in dispute.” 

Walker banked at the International Bank but did 
not have $16,000 in the Bank to his credit to take up 
the note. He enetered into an agreement with the 
Bank “the terms of which are in dispute” as a result of 
which the Bank placed to his credit $10,000. Walker 
thereupon drew a check upon his account thus augmented 
for $16,000 to Farwell and Company, with which to 
take up the deed of trust note and caused it to be turned 
over to the Bank. The Bank claimed subrogation to 
Farwell and Company to the extent of $10,000. 
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The whole case hinges upon the agreement made 
between Walker and the Bank respecting the security 
the Bank was to receive and for w’hat amount. In its 
opinion the court says: “This case presents no intricate 
questions of law. If the International Bank advanced 
$10,000 to pay Farwell and Company the amount of 
the Laughton note, under a contract with Walker that 
the note should be transferred to the Bank to be held as a 
pledge for the repayment of the money advanced ,j it is plain 
that the lien created by the deed of trust would remain 
until the money advanced w T as repaid.” 

The question w T as: what was the contract between 
Walker and the Bank respecting the Bank’s security? 

In appellant’s brief it is said (p. 9): “Wlalker, the 
mortgagor, arranged with the International! Bank to 
advance him $10,000 with which to take up the note, 
agreeing that the note and deed of trust were to be held by 
the bank as security for that amount .” Further, qn page 11 
of their brief, they say: “The court then examined the 
facts and found, as a matter of fact, that Walker had 
agreed with the bank that it should advance SJO,000 
towards the payment of the note held by Farwell & Co., 
and that the bank was to get and hold the tide and deed of 
trust as security .” j 

Thus it will be seen that appellant’s interpretation of 
this case is based upon the idea that Walker had this 
agreement with the Bank. But such was not! the case. 
In its opinion the court said: “It is contended by the 
appellant that the bank agreed with Walker to advance 
him $10,000, to be paid to Farwell & Co., to lift the 
note, and that the note and deed of trust were to be 
held by the bank for that amount.” And “The defen¬ 
dants, McCormick and Collins, claim that Walker paid 
the note and deed of trust held by Farwell & Co.; that 
neither the bank nor appellant advanced any money in 
payment of the note, and hence the note and deed of 
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trust cannot be held by appellant on account of advances 
secured." 

But the court disagreed with both these conclusions 
of fact drawn from the evidence. To quote fully from 
the opinion upon this point: 

“It must be remembered that Walker drew his 
check on July 23rd, on the Bank, for the full 
amount due Farwell & Company ($16,160) under 
an arrangement that the Bank would pay the 
check, the security to be held for the amount 
advanced. Locwenthal testified: 

“ ‘I sent one of the messengers of the Bank 
with Mr. Walker to J. V. Farwell & Company, 
to get those documents. We paid the $16,160 
check upon the delivery of these securities to 
the Bank. I regarded it as security for the 
monev advanced. . . . Mr. Walker’s ac- 

count was running with the bank. It was 
utterly impossible, during business hours, to 
tell at any time exactly how his account stood. 
Neither Mr. Walker nor I knew at the time of 
the conversation, how much money he needed: 
but he told me he wanted the bank to pay his 
check upon the delivery of these securities, 
and that he would arrange the next day for it, 
some way.* 

“It is obvious, from this evidence, that the 
arrangement was that the bank should honor 
Walker's check, and hold the Laughton note and 
deed of trust for such an amount as it should 
advance for that purpose. If it was necessary to 
advance the whole amount, that was to be done; 
if one-half that was to be furnished; in other 
words, neither Walker nor Locwenthal knew the 
condition of his bank account, and whatever sum 
was needed over and above what Walker had in 
Bank to his credit on July 2/+th was to be furnished 

The court found that while the Bank did advance 
$10,000 to Walker its agreement with him was that the 
note was only to be held as security for the additional 
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amount required to make up the SI6,000 necessary to 
pay Walkers check, which was $2,518.53, and gave full 
effect to the agreement and subrogated the bank to the 
rights of Farwell & Company, in accordance with the 
agreement. 

In the present case the Securities Company released 
its $50,000 third trust and advanced $8,855.24 upon an 
agreement with Etchison that he was to cause to be 
delivered to the Company the $76,500 trust notes to be 
held by the Company in lieu of the security! released 
and cash paid. The released security and cash, added 
•to the $57,000 equity of Etchison, were exchanged for 
the three items of consideration mentioned in the 
Buckey-Drake-Etchison contract, one of which items 
was the notes. To say, in these circumstances and 
notwithstanding the inability of Etchison to! perform 
without the Securities Company’s agreement,! and the 
Securities Company’s contribution upon the specific 
agreement that it was to receive the notes, ; that the 
consideration for the notes was anything other; than the 
third trust release and cash, is entirely unwarranted. 

In Hoy vs. Bramhall, 19 N. J. Eq. 563, 97 Am. Dec. 
687, it was held: j 

“There is nothing illegal in the use qf an out¬ 
standing mortgage by the mortgagor; for the 
purpose of obtaining the money on it of a third 
person to discharge the original indebtedness it 
was made to secure, either in whole or in part, or 
as collateral to secure an existing indebtedness to 
such third person. Such transactions are matters 
of frequent occurrence. Where a mortgagor 
applied to a third person for an advance of money 
to enable him to take up his mortgage, promising 
to give him the same security for such money as 
the mortgagee then held, and upon receiving the 
money, paid it to the mortgagee, and took an 
assignment of the mortgage from him to such 
third person, it was held that the mortgage was 


i 


14 


not discharged, and that the assignee was entitled 
as against a mortgagee, intermediate t:> the 
making of the mortgage and its assignment, to 
hold the same as security for the money thus 
advanced: White vs. Knapp , 8 Paige, 173: 
Graves vs. Mum ford, 26 Barb. 95.” 


In Denton vs. Cole, 30 X. J. Eq. 244, it was held: 

‘‘If Howell paid the mortgage with his own 
money, the debt was thereby discharged, and 
from that moment the mortgage ceased to have 
any force against the petitioner (a junior mort¬ 
gagee), but, if, on the contrary, the money he 
used was the money of the complainant, and he 
used it, not to pay, but to purchase, the mortgage 
for the complainant, the debt was not discharged, 
and the grasp of the mortgage as a lien on the 
property, was never lost nor relaxed." 


The case may be considered from another angle. It 
will be remembered that the $76,500 trust notes were 
owned by Buckey and Drake and had been hypothe¬ 
cated by them with the National Mortgage Company. 
Etchison had no title to them and at no stage of the 
transaction that followed did he have title to them or 
any right to the possession of them. In the Loewenthal 
case Walker bought the $16,000 note with his own 
money. It is true the bank lent him $2,518.53 for this 
purpose but at the time Walker paid for the notes the 
money he paid was his. Etchison never acquired the 
Securities Company's release or the Securities Com¬ 
pany's $8,855.24. It is suggested by appellant that: 
“Buckey and Drake had had no dealings whatever with 
the District Securities Company and that they had 
entered into the contract with Etchison without even 
knowing that there was such a company.” (Appellant’s 
brief p. 8.) This is said to refute the argument that the 
Securities Company purchased the notes from Buckey 
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and Drake. But is it necessary that one know another 
or indeed ever heard of him in order to have a valid 
contract with him? Buckey and Drake, the National 
Mortgage Company, Etchison and the District Secur¬ 
ities Company each sent what they had contracted to 
part with to the Real Estate Title and Insurance Com¬ 
pany with a letter of instructions jto distribute that 
which they sent when each received that which was to 
be given in exchange. Buckey and Drake sent their 
deed to the Barr Building, their $16,500 in cash and a 
letter respecting their equity in the $76,500 notes to be 
distributed to those entitled when they should: receive a 
deed to 1911 R Street, subject to the two trusts. The 
National Mortgage Company delivered the notes to the 
Title Company to be surrendered when it received the 
amount of its lien. The District Securities Company 
directed the release of the equity in 1911 R Street and 
sent its check for $8,855.24 in exchange for the $76,500 


second trust notes discharged of the National Mortgage 
Company’s lien. No one of the parties to the! two con¬ 
tracts had any concern as to what disposition was made 
of that which he turned into the Title Company so long 
as he received the consideration required for what he 
surrendered. The Title Company acted with the consent 
of all parties, as the agent of all parties. Was; the Title 
Company not, therefore, acting as the agent for Buckey 
and Drake so far as the equity in their notes; was con¬ 
cerned, as well as acting as agent for the District Secur¬ 
ities Company so far as its equity in the property and 
the cash forwarded to it was concerned? 

Under these circumstances can it be said that all 
parties involved in the transaction were not! in direct 
contractual relations with each other, through; the Title 
Company as the common agent for all? If this is true, 
and as Etchison at no stage of the transaction was 
entitled to the $76,500 trust notes, either subject to or 
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free of the lien, was not the contract by which the notes 
were acquired by the Securities Company between the 
Securities Company and Buckey and Drake, and the 
National Mortgage Company? 

II. 

Tlie Question of Usury 

It is said by appellants in their brief, p. 13: 

‘•It would seem that the District Securities 
Company is not entitled to any right of subroga¬ 
tion at all because of the established usury in its 
transactions with Etchison.” 

There are no facts in the case of which, by any con¬ 
struction, ia charge of usury can be predicated. 

While it might be true that the acceptance of the 
$05,000 trust by the Securities Company under the 
circumstances would have been a usurious transaction, 
it must be remembered that the $95,000 trust was never 
accepted because the conditions under which it was 
delivered were never complied with. These were that 
the building upon which it was secured be completed 
and that the mechanics’ claims against it be discharged. 
The building was never completed, the claims against it 
were never discharged and the trust never became a 
subsisting obligation. 

Counsel for appellants appeared to argue that from 
the circumstances of that transaction there must have 
been usury in the prior transaction between the Se¬ 
curities Company and Etchison which resulted in 
Etchison’s obligation of $71,000 to the Securities Com¬ 
pany. On page 14 of their brief, quoting from the record 
at page 86, respecting an interrogatory addressed to 
Mr. Donaldson, the President of the Securities Com¬ 
pany, they say: “Furthermore, in answer to the ques¬ 
tion, Tn the $71,000 which had already accrued, were 
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there similar compensation items, or was that money 
actually advanced?’ he answered, 'I imagine there were 
some items there.’ ” 

There might have been “some items there” by which 
it is understood “compensation items” and j still the 
transaction be far from usurious. To make it j usurious, 
under the statute, the interest, commissions and com¬ 
pensation items must have exceeded 8 per cent a year. 
There is no suggestion of any such excess in the testimony 
in this case. 

i 

The trial court in its memorandum opinion disposed 
of the question of usury by saying: (Rec. p. 41.) 

“The Court is of the opinion that the evidence 
does not sustain plaintiff’s contention i that the 
transaction between the District Securities Com¬ 
pany and Etchison with respect to the $50,000 
third trust notes arid the advance of the cash 
was usurious or tainted with usurv.” 

%j 

For the reasons above urged, it is respectfully sub¬ 
mitted that the decree of the lower court dismissing the 
bill of complaint was correct and should be affirmed. 

HAYDEN JOHNSON, 
for Appellee District Securities Company. 
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OF THE DISTRICT OF COLUMBIA* 

April Term, 1930 


No. 5270 


ROSSLYN STEEL & CEMENT COMPANY, A COR¬ 
PORATION, APPELLANT, ; 

vs. 

HOWARD M. ETCHISON, ET AL., APPELLEES 

I 

AND 


No. 5271 


LORENZO BRUNO, TRADING AS BRUNO BROS., 
AND EDWARD C. ERNST, APPELLANTS, 

vs. 

HOWARD M. ETCHISON, APPELLEE. 


PETITION FOR REHEARING. 


Now comes Rosslyn Steel & Cement Company, 
Lorenzo Bruno, and Edward C. Ernst, the Appellants 
in the above entitled causes, and petition the Court for a 
rehearing in said causes for the reason: 

THE HOLDING OF THE COURT TO THE EFFECT THAT A 
MORTGAGE WHICH HAS BEEN PAID OFF IN PART BY THE 
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MORTGAGOR WITH HIS OWN MONEY OR PROPERTY MAY, 
IF IT IS THE INTENTION OF THE MORTGAGOR SO TO DO. 
BE KEPT ALIVE SO AS TO RETAIN FULLY ITS ORIGINAL 
PRIORITY OYER JUNIOR ENCUMBRANCES IS CONTRARY 
TO ALL ESTABLISHED LAW ON THIS SUBJECT. 

While the general statement appears in some cases 
that a paid off mortgage may be kept alive if such is 
the intention of the parties, an examination of the cases 
shows that this statement applies only to two situations, 
namely, (1V when the money to pay off the mortgage is 
advanced by a third person under an agreement that he 
is to have the benefit of the security of the mortgage, 
or (2) when there are no junior encumbrances. 

This distinction is perfectly pointed out in the opinion 
in Hey vs. Bramhall, 19 X. J. Eq. 563, which is cited 
and quoted by the opinion of the Court in these causes 
in support of a contrary holding. 

In this New Jersey case, the Court starts its opinion 
with this statement: 

“The rights of the complainant (assignee of 
the mortgage) must be considered in a two fold 
aspect: first, as against Bramhall, the original 
mortgagor: and, secondly, as those rights are 
affected by the equities of the defendant Worth¬ 
ington (grantee of part of the mortgaged prem¬ 
ises). 77 


In accordance with this opening statement, the opinion 
which follows it is divided into two parts, designated 
“Fiist 77 and “Second. 77 Under “First, 77 the Court holds 
that when there are no junior encumbrances the mortgage 
may be kept alive after payment by the mortgagor, the 
following language being used: 


“Although a mortgage may have been paid, yet 
on a valuable consideration it may be kept alive 
for other purposes, when the rights of creditors 
and third persons have not intervened. 77 
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Under the part of the opinion set forth under “Second” 
the Court holds that when there are junior rights in 
the property, any payment by the mortgagor discharges 
the mortgage, pro tanto, as far as the junior encumbrances 
are concerned. 

However, the opinion of this Court in the causes at 
bar (which involve rights of junior encumbrancers) 
quotes from that part of the opinion in the New’ Jersey 
case which is set forth under the heading “First,” and 
which deals with the rights between the i immediate 
parties when there are no junior encumbrances. 

The foregoing case is cited wdth approval and followed 
in Denton vs. Cole , 30 N. J. Eq. 244, the first} paragraph 
of the syllabus of w’hich is as follows: i 

“Where the owner of the equity of redemption 
pays off a mortgage with the funds; of a third 
person for the purpose of purchasing;it for such 
third person, the mortgage will not be; considered 
satisfied either as to the owner or subsequent 
encumbrancers; aliter, if the mortgage is paid 
with money of the owmer, though he may pay it 
for the purpose of repledging it.” 

i 

There is nothing in the opinion of Mr. Justice Groner 
in Virginia Securities Corporation vs. Patrick Orchards, 
Inc., 20 Fed. (2d) 78, 84, w’hich is contrary to the con¬ 
tention of these Appellants or to w’hich these Appellants 
do not heartily subscribe. In that case, stockholders 
of a mortgagor corporation lent their credit to raise 
money to take up bonds issued under the! mortgage, 
with the agreement that they were to hold the bonds as 
security for their advances. The Court there held, on 
unquestionably sound grounds, that the bonds were not 
paid and discharged by this transaction and that the 
stockholders were entitled to have the benefit of the 
security of these bonds to cover their advances in ac¬ 
cordance with their agreement. 


i 
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No question was piesented in this last cited case as to 
whether a payment by the mortgagor from its own 
funds would not have discharged the bonds. In fact, 
the opinion recognizes the distinction which we are 
seeking to impress upon this Court, for it says: 

“It should be noted that the case here pre¬ 
sented is not that which arises where the maker 
of a note attempts to purchase it and keep it 
alive, or, having made payment, attempts to 
revive or transfer it. Here the transfer was made 
for the benefit of indorsers whose indorsement 
secured the funds which in turn secured the 
transfer, and who gave the indorsement upon 
the express condition that the bonds were to be 
kept alive and transferred for their security.” 

Furthermore, Mr. Justice Groner was careful to point 
out at the close of his opinion that, at the time of this 
transaction there were no intervening rights or liens 
which could be prejudiced by the action taken. 

May we say again, that we fully recognize the sound¬ 
ness of the equitable doctrine of conventional subroga¬ 
tion under which a third party who furnishes a mortgagor 
with funds to be used, and which are used, to take up a 
mortgage, under an agreement with the mortgagor that 
the third party shall succees to the rights of the mort¬ 
gagee, will be placed in the shoes of the mortgagee. 
Whatever rights the Appellee has in the situation pre¬ 
sented in the causes at bar rest on the application of 
this doctrine. It is thoroughly settled that no such 
right can be based upon payments made from the funds 
or property of the mortgagor. 

In Loverin vs. Humboldt Safe Deposit and Trust 
Company , 113 Pa. 6, the Court said: 

“This is a very plain case. To state it briefly, 
it was an attempt to keep alive a mortgage which 
had been paid bv the mortgagors, against a sub- 


o 


sequent unpaid mortgage given by; the same 
mortgagors upon-the same premises.; The evi¬ 
dence is uncontradicted that it was the monev of 

%/ 

Mr. and Mrs. Thompson (the mortgagors) that 
paid the first mortgage. . . . It is doubtless 

true that the mortgagors did not intend to have 
this mortgage satisfied. They may and probably 
did intend to keep it alive for the benefit of them¬ 
selves or their children. We think ; the docu¬ 
mentary evidence in the case shows ;this. 

“Where creditors are not concerned, there is 
perhaps no legal reason why it may not be done. 
Though actual payment discharges a judgment or 
other encumbrance at law, it does not discharge it 
in equity if there are interests which require it to 
be kept alive for their protection. Thus it may be 
kept on foot for the protection of a paying surety, 
and other cases which it is not necessary to name, 
and it was said by Sharswood, J., ini Wilson vs. 
Murphy, 1 Phila. 203, ‘there is no d6ubt that a 
mortgage may be kept alive, even after payment 
in full, if such were the intention of the parties, 
and even though there be no actual j assignment 
to a trustee.’ 

“This results from the right which; every man 
has to do what he will with his own. j The rule is 
different when he comes to deal with the property 
of other persons. The rights of the second 
mortgagees are concerned here. When the mort¬ 
gagors procured the payment of the first mortgage 
with what was admittedly their own monev, it 
extinguished that mortgage at law and in equity 
as between it and the second mortgage, and the 
latter took its plae-. We do not deny the right 

have procured some friend 
mortgage and taken an 
assignment of it. Su h a transaction jwould have 
been legal and would have kept it iaiive. But 
when they procured i to be done with their own 
money, the assignme a of the mortgage is of no 
validity as against tW younger mortgage. This 
principle is too fandli ir to need thej citation of 
authority.” 


of the mortgagors t 
to have bought the 
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The preceding ca^e was cited with approval in Girard 
Trust Company vs. Baird , 212 Pa. 41, 1 L. R. A. (N. S.), 
405, in which the court said at page 408 of the List cita¬ 
tion: 


“It is true that a mortgage paid by the mort¬ 
gagor connot be kept alive and retain it> lien 
against subsequent mortgage and judgment credi¬ 
tors without notice. But, as between the parties 
to the instrument, the mortgage may, by agree¬ 
ment, be kept alive and be enforced against the 
mortgagor for the amount of the loan secured by 
it” 

In 2 Jones on Mortgages (8th Edition), Section 1119, 
it is said: 

“The test of the right of subrogation is found 
in answer to the inquiry whether the person who 
paid the mortgage debt is the one whose duty it 
was to pay it first of all; if the debt was not 
primarily his, and he only occupied the position of 
a surety to the mortgagor, he is entitled to be 
subrogated to the position of the mortgagee when 
he has paid the debt: but if the debt is the debt of 
the person who paid it, or is a debt which he has 
covenanted to pay, his payment of it raises no 
right of subrogation, but is simply a performance 
of his own obligation or covenant.” 

The rule is thus stated in 41 C. J. 787: 

“Where the mortgage debt is paid, the mortgage 
may be kept alive for other purposes where such is 
the intent of the parties and the rights of third 
persons and creditors have not intervened. The 
parties have the right to treat the mortgage as 
unpaid and as standing as security for future 
advances, and it will be good for such advances as 
between themselves and as to all others not 
prejudiced thereby. So it may be kept alive to 
secure an indebtedness distinct from that which 
it was originally made to secure. This rule 


I 
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applies also to one who advances to the mortgagor 
the money necessary to pay the mortgage debt, 
under an agreement that he shall have the benefit 
of the mortgage security for his own reimburse¬ 
ment.” (Italics ours.) 


And at J+l C. J. 826, it is said: 

“Although a mortgage may be kept alive, even 
when the indebtedness which it was; given to 
secure has been paid, by one whose duty it was to 
do so, if it is evident that it is so intended, it is 
generally held that, when the indebtedness is in 
fact paid and there is no equitable reason for 
keeping the mortgage afoot, it cannot be sub¬ 
sequently resuscitated and reissued as security 
for a new or different debt between the original 
parties or reissued to a different creditor. Cer¬ 
tainly no such arrangement can be made to the 
prejudice of the intervening rights of subsequent 
purchasers or encumbrancers or creditors of the 
mortgagor. But where no rights of third persons 
are concerned, there are decisions holding that the 
parties may agree that the lien of the mortgage 
shall remain on the land for the purpose of secur¬ 
ing a different debt or future advances* although 
it seems that a mere parol agreement is not 
sufficient for this purpose but there must be a 
redelivery of the mortgage.” (Italics ours.) 


In 3 Pomeroy's Equity Jurisprudence (3d Edition), 
Section 1212, the author deals with this question of 
conventional subrogation or equitable assignment, and 

then says, in Section 1213: 

%/ / 


“On the other hand, if payment of the! mortgage 
debt is made to the mortgagee or other older of 
the mortgage, by a party who is himself personally 
and primarily liable for the debt, who is in any 
manner and by any means the actual primary 
debtor, whose duty it is to pay the debt absolutely, 
and before all others, such payment operates 
ipso facto as an end of the mortgage, and the lien 
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is completely destroyed. The party so paying is 
not subrogated to the rights of the mortgagee: 
there is no equitable assignment to him of the 
n cut gage security: even if he should receive a 
formal assignment, the mortgage could not be 
thus kept alive, but would be wholly merged and 
ended.'' 

In 37 Cyc. 473, in dealing with the right of a third 
party to be subrogated to the rights of a mortgagee, it is 
said : 


“arid of course payment of the debt by one 
primarily liable extinguishes the debt and de¬ 
stroys the lien of a mortgage securi ig it.” 


In Porter v. Monarch, 17 Idaho 364, 27 L. It. A. 

(N. S.) Ill, at 122, the Court said: 

“It was the plaintiff's right, as the holder of a 
second mortgage, to have money belonging to the 
mortgagor and paid on the first mortgage applied 
in liquidation and satisfaction of such debt. 
Subrogation is the creature of equity and will not 
be permitted where it will work injustice to the 
rights of those having equal or superior equities. 
20 Am. & Eng. Enc. Law, p. 204. And in this 
case the plaintiff had an equity, and it was his 
right to have the money or property of the 
mortgagor applied in liquidation of a prior 
mortgage, so as to protect his lien, and this right 
in our judgment is superior to the right of a sub¬ 
sequent mortgagee." 


The undisputed facts in these causes bring them 
squarely within the application of the foregoing rule's of 
law. Etchison (the mortgagor) entered into a contract 
with Buckoy and Drake (the mortgagees), under which 
Etchison was to get back, along with other property, 
his §76,500.00 second trust notes. This contract was 
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fully performed, and in the performance, Buckey and 
Drake received $57,000.00 of Etchison’s own property.* 
We most earnestly and respectfully submit j that no 
intention to the contrary on the part of Etchison could 

i 

deprive these junior lienor Appellants of their right to 
have the priority of the mortgage lien extinguished to 
the extent of this $57,000.00. Such extinguishment, 
as pointed out in Appellants’ brief, calls for payment in 
full of these lienors. 

! 

i 

Much more than the rights of these Appellants is 
involved in this litigation. If the decision heretofore 
handed down becomes the established law in this; District , 
it seems to us that the way will have been made easy for 
the practice of financial piracy on the part of;trickster 
lenders and unscrupulous borrowers at the expense of 
junior encumbrancers. 

i 

i 

Wherefore, the premises considered, your petitioners 
respectfully pray that a rehearing of this caus6 may be 
granted, and for such other and further relief as to the 
Court may seem meet and proper. 

DALE D. DRAIN, 

Attorney for Petitioner , Rosslyn j Steel & 
Cement Company. 

H. WINSHIP WHEATLE;N, • 
Attorney for Petitioner , Lorenzo Bruno. 


NORMAN FISCHER, 

i 

Attorney for Petitioner, Edward j C. Ernst. 

Peelle, Ogilby & Lesh, 

Of Counsel. 

•The statement in the opinion that, appellants claim that the trust 
notes for $76,500 had been paid in part “by the property of Buckey 
and Drake which passed to Etchison", was, we believe, a ihere clerical 
inversion of the statement the court intended to make,! which was 
“by the property of Etchison which passed to Buckey and Drake”. 


i 
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